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the forum selection clause. If the forum selection clause was communicated to the resisting party, 
has mandatory force and covers the claims and parties involved in the dispute, it is presumptively 
enforceable. 

The fourth, and final, step is to ascertain whether the resisting party has rebutted the presumption 
of enforceability by making a sufficiently strong showing that enforcement would be unreasonable 
or unjust, or that the clause was invalid for such reasons as fraud or overreaching. In this fourth and 
final step a court must determine whether (1) [the forum-selection clause’s] incorporation was the 
result of fraud or overreaching; (2) the law to be applied in the selected forum is fundamentally 
unfair; (3) enforcement contravenes strong public policy of the forum state; or (4) trial in the selected 
forum will be so difficult and inconvenient that the plaintiff effectively will be deprived of his day 
in court. 
 
The Supreme Court has long held that, in the admiralty context, forum-selection clauses are prima 
facie valid and should be enforced unless the resisting party meets the heavy burden of showing 
that enforcement would be unreasonable under the circumstances. 
 
The Court found that Clause satisfied the first three steps outlined in Phillips and was, therefore, 
presumptively enforceable. Nevertheless, the Court found that that Clause was unenforceable in the 
action in question because it was rendered null and void by COGSA and the public interest 
weighed against its enforcement. Fundamentally, Congress’s will, as enacted by statute in COGSA, 
reflects public policy. If a contractual provision, such as the Clause, is anathema under COGSA, it is 
proper to conclude that the public interest weighs against its enforcement. 
 
The Court found that the Clause was rendered null and void by § 3(8) of COGSA. Specifically, the 
Court reasoned that if the Clause were enforced, and the dispute was heard in the courts of 
Singapore, the Singapore High Court would apply a Singapore law that would limit ONE’s liability 
beyond the limitations permitted by COGSA. Because the Clause had the effect of limiting liability 
beyond the scope permitted under COGSA, the Court concluded, § 3(8) of COGSA rendered the 
Clause void. 
 
COGSA limits liability for certain parties while expressly voiding any provisions in a contract that 
would further limit liability. Section 4 of COGSA, titled “Rights and Immunities,” creates the 
liability limitation. It states the following: 

Neither the carrier nor the ship shall in any event be or become liable for any loss or damage to or 
in connection with the transportation of goods in an amount exceeding $500 per package lawful 
money of the United States, or in case of goods not shipped in packages, per customary freight unit, 
or the equivalent of that sum in other currency, unless the nature and value of such goods have 
been declared by the shipper before shipment and inserted into the bill of lading. 

 
Section 3 of COGSA, which sets forth a carrier’s duties and liabilities with respect to shipping and 
care of cargo and issuing bills of lading, renders null and void any terms of a contract that eliminate 
or lessen a carrier’s liability. It states in relevant part the following: 

Any clause, covenant, or agreement in a contract of carriage relieving the carrier or the ship from 
liability for loss or damage to or in connection with the goods, arising from negligence, fault, or 
failure in the duties and obligations provided in this section, or lessening such liability otherwise 
than as provided in this Act, shall be null and void and of no effect. 

 
The parties agreed that if the Clause were enforced, the Singapore High Court would apply a 
Singapore law known as the 1976 Convention of Limitation of Liability for Maritime Claims (the 
“1976 Convention”), a limitation convention to which Singapore, but not the United States, is a 
party. The Singapore High Court would still apply COGSA as substantive law but would overlay 
the 1976 Convention—nominally as a matter of procedure. The effect of the application of the 1976 
Convention is significant—using COGSA’s limitation on liability, the plaintiffs’ recovery could be 
approximately $75 million while application of the 1976 Convention would limit plaintiffs’ recovery 
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